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3-lLJ"lc>!cbcil "cbT ~ ~ 4CTT Name & Address

1. Appellant

M/s Amitkumar Hiralal Gupta,
1, Rajendra Society, Opp. AMTS Depot,
Sabarmati, Ahmedabad-380005

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North ,Ground Floor, Jivabhai Mansion Building, Aashram Road,
Ahmedabad - 380052

al{ anfa sq rfla arr a aria)s 3fTW ava & a as 3gr a f zrenferfa
ft sag ·; Tr 3rf@rant at 3fCfrc;r "Irr ~~-a:rur 3-lNcR ~ cnx ~ % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

~ fl'<cb l'< "cbT TRla=ruT 3-lNcR
Revision application to Government of India :

(1) #€t; sq1a zrca 3rf@Ru, 1994 #t err 3raa R sag mg mrcai a qata
EfRT cnl" '1"9"-tfffi cfi" ~~ 4-<"gcb cfi" 3iaifa g+tar 3r?la 3ref fa, a a5l, fclm
li?llW-l, mfclm-rr, a)ft if,r, la tua, ira mf, { fact : 110001 cnl" ~ \JJT.-ff
aft
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) <-lft la #t zrf nm ii \.fr6f }ftmar f}fl atusrur <TT 3fr[[ cbl-<"<]l<i B
<TT fcRfr '}JO-SPII-< ~ ~ 'fjO-§jlll-< if l=f@" ~ ~ ~ .:rrf if, <TT fcRfr '}J0-§llll-< <TT ~ B "'Gll-g
az fat# arar zm fan4 usmm st mr #t fur # <tr <{ &t

ad so,
(ii) In case of any loss of good~/2?1~~:r-e:~~z.tcls:~ occur in transit from a factory to a
warehouse or to another factory or !to~~o~¢\0tarelfQ se to another during the course of
processing ot the goods in a warehouepje"gs9e)her in a factory or in a warehouse6... - •
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(cl?) 'l'lffil cf; ~ ~ ~ rrr ~ 11 frrm~ T-fRYf i:ix lff T-fRYf cf; ~ Pl lifu1 if ~~~ T-fRYf i:ix
Gr«a zrcen Rde a ma "GIT 'l'lffil a as fhvn lg u re R ~fRk1 °6 I

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in. the manufacture of the goods
which are exported to any country or territory outside India.

(si) zuf zcnoyr fg fraa as (urea z 'l-tcR c!TT) Rlfm fclmr Tf"l!T T-fRY[ ITT I

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3ifa Guraa #l cur4a zrc # :f@R fr #it sq@h fee mar #t nu{ °6 ail ha arr u) zu
rrr gi Ru # 4IR@a rga, 3rft cf; mxi- "CJTft=r m x=rm i:ix z arafa rf@fm (i.2) 1998
tTRT 109 mxT frnJc@ ~ ~ ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) a4tu 5area zyca (rate) Pura4), 2oo1 cf; frrlfll 9 cf; 3ffilTTr AA~ w:1?1 msm ~-8 11 c:'r
>11wr'f lf, ~ 31mT cf; m'd 31mT *rcm ~ ~ ~ 1ffx-f cf; 'lfrffi -~-3~ ~ 3Tl1IB 31mT cni
err-GT ~ cf; x-fl'2:f '3fc@~ fclmr 'GlRT 'cfT~ I ~ x,[2:f m ~- cm- . j-L<ll!JM cf; 3@T@ tTRr
35-~ 11 f;rqffu, L/fr cB" :f@R rd a xff2:f ir3ITT-6 ~ cifr m'd 1ft ~~ I

1he above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ~fcM.=r ~ cf; xTT2:f uif ic+a mgq cl qt at \IT-m cnlf ITT w ~ 200/- IpTI-f :fmA
al urg ai uisi icaa vav erg a vnr st cTT 1 ooo/- 61 #6a rar al Glg
The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

ft gen, )ha aura zye vi hara 3r9)ala naf@ran qf 3r4ta.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) aha area yea 3rf@nu, 1944 d ear 35-~/35-~ cf; 3@7@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

;

(en)

(a)

i.:l@~Rsia 4R=t8c; 2 (1) cB" if ~ ~ cf> m cBl' 3llfrc;r, 3NlcYIT #m # v#tar zrca,
#ta ala zyca vi tar 3r4lat nnf@raur (fRrb) cBl' ffl-i:r ~ lfrfacnr.
~5l-Jc(l€Jlc( if 2nd 'J=f@f, isl§J-Jlcil 'J-fcFf , '3RTTclT ,frR°tl-!.rJIJ I-!., 0-1 $J-J~lisll~ -380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as meger. para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall b@
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuR ga ant i a{ re sr?vii at mgr zar ? it r@ta r sitar fg cifR, cnT :f]CTR
oqjaa in a fan arr afg ga ea a ha g f fa far rt cnm x{ m * m-c:
renferf 3r94tr nnrf@raw at v 3rfta a au val al va 3la fur ua at
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) qr1rau g]ca 3rf@/Pua 197o zqn viz)fer clfr 314qf-4 a siaf Reuffa fag 31gar sat
3rdaa ur pa 3rt zqenfnf fufu gTf@al a mg r@ta al va If q 66.so ha
cBT ararau zyca feaz am ztm a1Reg y

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) zi, 3j ii~era mcai at firwt ao} ar frii cn'l 3TIX 'lfr urR 3frcp~ fcRrr '(rITTfT -~ \lit
Rt zyc, a€hr Gnlaa zyen vi hara 3r4l#la mmf@raw (auffqf@e) Pr1, 1982 ii
fr@c=r % I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) v#ta ycn, at urea gycn va x-'\crrcITT: 3flT\cfm rllTllT~ (~), * ~ 3J-q]cYfl cfi
~ ~ cITTfar 1=itrr (Demand) ~ ~ (Penalty) cBT 1o% qa st aa 3farf ?zraif,
3f@raa [a war 1o ailsu & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section Sp of the Finance Act, 1994)

ala3ariazea3jaaab siafa, mf@az) "afar a6ti'Duty Demanded) -
(i) (section) is +paauffa rft;
(ii) Rarneaaera feza6ft,
(iii) kz#fezuiiaRu 6aa2uzfI.

uqawrriRa sh luks#lgear #, srfr aRaakkfgff sm
w:rrTim% .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appe~I~ ~Pf.~,ct
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 ~k~-'.:Ji.<5M'.:g:&_<<?,~ ·
of the Finance Act, 1994) .. ; x"o
Under:.9,entral Excise and Service Tax, "Duty demanded" shall netu et: ea1 $j

(i),: amount determined under Section 11 D; \\ ~ ljj
(iJ)' amount of erroneous Cenvat Credit taken; ~ "::,,.,.,0 ,.. "_,,...,_._, ·

(iii) amount payable under Rule 6 of the Cenvat Credit Rules. *
<n snr2 hqf arfta qTfrur# rrr ssi zrea srzrar yeaur aus R4a4f@a gt at ii fqu nuye
# 1o%marunszibaa aus f@a1fa st asavsk10mrarust sras#a

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Amitkumar Hiralal Gupta, 1, Rajendra

Society, Opp. AMTS Depot, Sabarmati, Ahmedabad - 380005 (hereinafter referred to as "the

appellant") against Order-in-Original No. CGST/WT07/HG/558/2022-23 dated 23.11.2022

(hereinafter referred to as "the impugned order") passed by The Assistant Commissioner,

COST Division-VII, Ahmedabad North (hereinafter referred to as "the adjudicating
authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. ADVPG4088NST00I. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the FY 2014-15, it was noticed that there is difference of

value of service amounting to Rs. 16,42,326/- between the gross value of service provided in

the said data and the gross value of service shown in Service Tax return filed by the appellant

for the FY 2014-15. The appellant were called upon to submit clarification for difference

along with supporting documents, for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/AR-V/Div

VII/A'bacl-North/TPD-UR/222/20-21 elated 26.09.2020 demanding Service Tax amounting to

Rs. 2,02,992/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,02,992/- was.

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further,

Penalty of Rs. 2,02,992/- was also imposed on the appellant under Section 78 of the Finance
Act, 1994,

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on 03.04.2023 along with an application for
condonation of delay.

4. On going through the appeal memorandum, I find that the impugned order was issued
on 23.11.2022 and the same was received by the appellant on 09.1 .2 2: esent appeal,

«cE
in terms of Section 85 of the Finance Act, 1994, was filed o, 7 • days late

t
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from the last date of filing the appeal. The appellant in their application of condonation of

delay inter alia stated that the appeal not filed in due time limit as the. data for the FY 2014-15

has been corrupt in the computer and the concerned accountant has also face heart attack
during that time.

5. Personal hearing in the case was held on 03.07.2023. Ms. Bhoomi K. Raval,

Advocate, appeared on behalf of the appellant for personal hearing. I-le reiterated submissions

made in application of condonation 'of delay and in the appeal memorandum. She submitted

that the appellant is a GTA and the liability to pay Service Tax was on the recipients on RCM

basis. The appellant had replied to the SCN vide letter dated 08.11.2022 but the adjudicating

authority has passed order, ex-parte. A copy of their letter dated 08.11.2022, bearing

acknowledgement in the office of the adjudicating authority was enclosed with the appeal.

She requested to set aside the impugned order.

5.1 It is observed that the relevant Section 85 of the Finance Act, 1994, provides that the

appeal should be filed within a period of 2 months from the date of receipt of the decision or

order passed by the adjudicating authority. Further, under the proviso appended to sub-section

(3A) of Section 85 of the. Act, the Commissioner (Appeals) is empowered to condone the

delay or to allow the filing of an appeal within a further period of one month thereafter, if he

is satisfied that the appellant was prevented by sufficient cause from presenting the appeal

with in the period of two months. Relevant text of Section 85 is reproduced below:

"SECTION 85. Appeals to the Commissioner o,/Centrcrl Er:cise (Appeals).---

(]) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Commissioner of Central Excise or Commissioner of
Central Excise may appeal to the Commissioner ofCentral Excise (Appeals).

(2) Every appeal shall be in the prescribedform and shall be verified in the prescribed
manner.

(3) An appeal shall be presented within three months from the date of receipt of the
decision or order of such adjudicating authority, relating to service tax, interest or
penalty under this Chapter, made before the date on which the Finance Bill, 2012,
receives the assent ofthe President:

Provided that the Commissioner ofCentral Excise (Appeals) may, if he is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
aforesaid period ofthree months, allow it to be presented within afurther period of three
months.

(34) An appeal shall be presented within two months from the date of receipt of the
decision or order of such adjudicating authority, made on and after the Finance Bill,
2012 receives the assent of the President; relating to service tax, interest or penalty

¥ hapter :a7
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Provided that the Commissioner ofCentral Excise {Appeals) may, ffhe is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
aforesaidperiod oftwo months, allow it to be presented within afurther period ofone
month."

5.2 I find that in terms of Section 85, the limitation period of two months for filing the

appeal in the present cases starts from 09.12.2022 and the appellant were required to file the

appeal on or before 09.02.2023. However, the appeal was filed on 03.04.2023, i.e. 53 days

late from the last date of filing the appeal, which is beyond the period of one month which the

Commissioner(Appeals) may condone. Therefore, I reject the said appeal considering Section

85 (3A) of the Finance Act, 1994, as I have no jurisdiction to condone the delay beyond the

condonable period of one month.

6. In view of the above discussion and well settled law, without expressing any opinion on

the merits of the case, I reject the appeal filed by the appellant on the grounds of

limitation.

7. srftaaf artaf Rt{ afta Rqztu 3qtaah fansat?]
The appeal filed by the appellant stands disposed of in above terms.

Attested

%
(R. C. Maniyar)
Superintendent(Appeals),
COST, Ahmedabad

Bv RPAD / SPEED POST
To,

MIs. Amitkumar Hiralal Gupta,

1, Rajendra Society,

Opp. AMTS Depot, Sabarmati,

Ahmedabad - 3 80005

The Assistant Commissioner,

CGST Division-VII,
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€%$2
(Shiv?i·atap Singh)

Commissioner (Appeals)
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Appellant

Respondent
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Ahmedabad North

Copy to:

I) The Principal Chief Commissioner, Central OST, Alunedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, COST Division-VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

,99 Guard File

6) PA file
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